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Abdtract: Patent isthe exclusiveright of theinventor to theinventionin thefield of technology for
a certain period of time to carry out himself or give approval to other parties to carry out his
invention. It isnecessary to providelegal protection for every intellectual work inthe form of this
patent related to technology, so that the ownership rights of the patent holder are guaranteed. On
the other hand, patent protection can provide incentives for inventors to make new innovations
through exclusive rights to the inventions they produce. The legal system in Indonesia states that
the protection of patents will follow the type of patent. Ordinary Patents will be protected for 20
yearsfromthe receipt of the patent application, while Simple Patentswill be protected for 10 years
from the receipt of the patent application. For companies or industries with patents, companies
have strong evidence that all ideas and products produced are original from the company without
duplicating products from other parties. Thiswill increase consumer confidence and dedication to
the company. Copyrights that protect all forms of ideas and works of the company are also an
important asset for the recognition of the company’s inventions. Patents are also very legal and
become an important asset in the confirmation of inventions.
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Abstrak: Paten adalah hak eksklusif inventor atas invensi di bidang teknologi untuk selama
waktu tertentu melaksanakan sendiri atau memberikan persetujuan kepada pihak lain untuk
mel aksanakan invensinya. Perlu diberikan perlindungan hukum atas setiap karyaintelektua berupa
paten ini yang terkait di bidang teknologi, sehingga terjamin hak kepemilikan pemegang paten
tersebut. Disisi lain perlindungan paten dapat memberikan insentif bagi para inventor dalam
melakukan inovasi baru melalui hak eksklusif atas invensi yang dihasilkannya. Sistem hukum di
Indonesia menyebutkan bahwa perlindungan atas paten akan mengikuti jenisdari paten. Untuk
\Paten Biasa akan dilindungi selama 20 tahun sejak penerimaan permohonan paten, semen-
tara Paten Sederhanaakan dilindungi selama 10 tahun sejak penerimaan permohonan paten. Bagi
perusahaan atau industri dengan hak paten perusahaan memiliki bukti yang kuat bahwa semua

ide dan produk yang dihasilkan adalah adi dari perusahaan tersebut tanpa menduplikasi produk
dari pihak lain. Hal tersebut akan menambah kepercayaan konsumen dan berdedikas pada perusahaan
tersebut. Hak cipta yang melindungi segala bentuk ide dan hasil karya perusahaan jugamenjadi

aset penting bagi pengakuan penemuan perusahaan. Hak paten juga sangat berkekuatan hukum
dan menjadi aset penting dalam pengukuhan penemuan.

Katakunci: Paten, inventor, perlindungan, kepemilikan, industri

INTRODUCTION

Technology playsavery important rolein
human life. Today technology isableto solve
problems faced by humans, for example
overcoming distance and time (Chyril, 2008).
In the delivery of information, mobile phone
technology and theinternet, for example, play
an important role (Yodo, 2016). To produce
new inventionsin its development, it ways
requiressacrifice, both energy, thought, timeand
also the cost of the inventor/inventor, and
generdly thesetechnologica findingshavehigh
economic value (Saidin, 2004). Therefore, itis
appropriatefor theinventionto be given lega
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protection, namely in the form of granting
exclugverightsto theinventor for hisinvention
inthefield of technology.
Inventionsinthefield of technology are
objectsof patents, whichinthelegd framework
of Intellectual Property are included in the
Intellectual Property Industry group (Sutedi,
2009). In Indonesia, patents are regulated by
Law no. 14 of 2001, and internationally thelegd
basis for setting Patents are: the Paris Con-
vention, the Patent Cooperation Treaty (PCT),
the European Patent Convention (EPC), andthe
TRIPs Agreement (Sadino & Astuti, 2021).
AccordingtoArticle 1 of Law no. 14 of 2001,
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Patent isan exclusiveright granted by the State
toan Inventor for theresultsof hisinventionin
thefield of technology, whichfor acertain period
of timecarriesout theinvention himsdf or gives
approval to other partiesto implementiit. Inthis
case, thepersonwhoisentitledto obtain aPatent
istheinventor himself, or another party who
further acceptstherightsof theinventor con-
cerned. For exampl e, the acquisition of rights
duetothe processof inheritance, grants, wills,
or written agreements, or through thelicensing
process (Sigit, 2000).

Throughthisdefinition, it can bestated thet
thesubject of aPatent or whoisentitled to obtain
aPatentistheInventor or who further receives
therights of therelevant Inventor (Rychlicki,
2008). If aninventionis produced by several
peoplejointly, therightstotheinventionarejointly
owned by theinventorsconcerned. Meanwhile,
the object of aPatent isan invention produced
by the Inventor. According to article 1 (2) of
Law no. 14 of 2001, Invention is an inventor’s
ideawhich is poured into a specific problem
solving activity inthefield of technology which
can bein theform of aproduct or process, or
improvement and devel opment of aproduct or
process (Ribowo & Raisah, 2019).

Not all technological inventions can be
patented. Accordingtotheprovisionsof article
2 paragraph (1) of Law no. 14 of 2001, Inven-
tionsthat can be patented are only inventions
that arenew and containinventive stepsand can
be applied inindustry (Usman, 2003). Based
ontheforegoing, it can be stated that the object
of apatentisaninvention/inventioninthefield of
new technol ogy, containsinventive steps, and can
beappliedintheindustrid world.

METHOD

Thisstudy usesalegal policy approach,
which is an approach that is carried out by
observing laws and regulationsrelating to the
policy issues under study. The procedure for
processing materia sthrough library research
using acard systemisto makean inventory of
statutory regulations, text books, journals, and
seminar papersto obtain materia inaccordance
with the formulation of the problem to be

discussed. Then arranged systematically based
on thesubject matter in the study and identified
for useasmateria for analysis. The operatio-
nalization of themethod beginswith affirming
legal policies, taking inventory of policies,
identifying and classifying policy problemsor
potential problems with the achievement of
national development goals. Then proceed with
policy analysis, and the next stepisto produce
recommendations or follow-up designs as
solutionsto problems.

RESULT AND DISCUSSION

Legal protection for patentsis obtained
through aregistration system, namely inthiscase
the Congtitutive System, or a'so known asthe
firsttofilesystem (Djga, 2009). According to
the Constitutive System, Patent Rights are
granted on the basis of registration, namely the
registration process by going through the stages
of application by theinventor and examination
by the Directorate General of Intellectua Pro-
perty Rights. In thissystem theemphasisison
theregistration processthrough the application
and examinaiongages Thissysemisasoknown
as the Examination System. Submission of a
patent registration application must meet the
specified requirements, namely: formal/
administrative and substantive requirements,
which will aso give birth to two stages of
examination, namely formal/administrative
examination and substantive examination.

Formal requirementsinclude compl ete-
nessin administrativeand physical fields, such
as the date, month and year of the patent
applicationletter, full nameand nationdity of the
inventor/inventor, full address, title of theinven-
tion, claimscontained in theinvention, written
description of the invention, drawings, and
abstraction of theinvention (Utomo, 2010). The
first examination of the completeness of the
formal requirements must be completed before
entering thesubstantiveexamination sage (Patd,
2015). The second examination, which is
regarding the substance, includesan examination
of the novelty of aninvention, the presenceor
absence of inventive steps, and whether or not
theinvention can be gppliedinindustry.
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Thefirst substantiverequirement isthat an
invention can begranted apatent if itistheresult
of anew inventioninthefield of technology. In
other words, it must be something new. An
invention can besaidto benew if theinvention
IS not anticipated by prior art. Prior art isall
knowledgethat existed beforethe date of receipt
of apatent gpplication (filling date) or thepriority
date of the relevant patent application, either
throughwritten or ord disclosure (Purwaningsih,
2005).

The second substantiverequirement isthe
requirement for inventive steps (Bainbridge,
1999). Aninventionissaidto containinventive
geps if theinvention for apersonwho hascertain
expertisein engineeringissomething that cannot
be predicted beforehand. Thelast requirement
isthat it can be applied inindustry (industrial
applicability). Aninvention to beworthy of a
patent must beapplicablefor practica purposes,
meaning that the invention cannot be purely
theoretica, but must bepracticable. If theinven-
tionisintended asaproduct or part of aproduct,
then the product is must be capable of being
made. If theinventionisintended to beaprocess
or part of aprocess, then the process must be
capable of being carried out or used in practice.

For this substantive requirement, some-
times other namesarefound for thename of the
requirement. However, in essence the essence
is the same. Like America, according to the
Federal Patent Statute of 1952, itisknown that:
To be patented, the inventions must be novel,
useful, and non-bvious. The substantiverequi-
rements as stated above arethosethat require
an invention to be patentable if it meets the
requirements, namely: It must be new, contain
inventive steps, and can be appliedinindustry.

Petent registration gpplicationscan befiled
for Patents (Ordinary Patents) and Simple
Patents. In Indonesia, patentsare grouped into
two groups, namely ordinary patentsand smple
patents. Patent protection (Ordinary Patent) is
aninventioninthefield of productsand proces-
ses. Simple Patentsonly concerninventionsin
the product field. No Simple Patent for the
process. Simpl e Peatent protection requirements
areeaser, onlylooking at thenovelty and benefits

of product innovation, whiletheinventivestepis
not required.

Patents (Ordinary Patents) consist of
Product Patents and Process Patents. In the
patent system, inventionsthat may be granted
patent protection include processes, methods of
carrying out the process and toolsfor carrying
out the process, use, composition, and products
which are product by process. Patents are
granted for worksor inventionsinthefield of
technol ogy which after processing can produce
aproduct or only aprocessand if utilized will
bring economic benefits. What is meant by a
product in a Product Patent includes tools,
machines, compositions, formulas, product by
process, systems, and others. Examples are
stationery, eraser, drug composition, invention
of HP(Hand Phone) technol ogy, etc., whilewhat
iIsmeant by processincludes process, method
or use. Examplesarethe processof makingink,
and the process of making tissue.”

Simple Patents areintended for simple
technologicd inventionsand arelimitedtothings
that are tangible, tangible and can be used
practically (Cheeseman, 2000). The Simple
Petent only coversthe protection of the product,
I.e.inparticular theform of amechanical product
with very practical uses. A simple patentisa
technological inventioninasmpleform. These
findings are generally not born throughanin-
depth Research and Development process,
therefore the protection period isshorter than
Ordinary Patent 50 and is cal culated from the
filing date of the patent application.

The Simple Patent cannot be extended
andisvdidfor oneclamonly. Thisisof course
different fromthe Ordinary Patent which can be
filed for severd clams. Known severd termsfor
simple patents. Australia uses the term Petty
Patents, Germany and Japan usestheterm Utility
Models, and Patentsbrevet in France. Examples
of simple patentsinclude coconut grater tools,
household appliances, and accessories Inseverd
other countries, such asthe United States, the
Philippines, and Thailand, Simple Patentsare
known as Utility Models, Petty Patents, or
Simple Patents, which are specificadly intended
for objectsor devices (Genera Explanation of
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the Patent Law). Theprocedurefor gpplying for
apatent regi stration to the examination process,
both admini strative and substantivefor ordinary
patentsisregulated in articles 20 to 65 of the
patent law, whilefor smplepatentsitisregul ated
in articles 104 to 106 of law no. 14 of 2001
concerning Patents.

Theobligationto harmonizethel PR legd
systemisnot only required for Indonesia, but
also appliesto other WTO member countries
such as the United States. In the context of
GATT, severd important changesweremadein
the U.S. Patent Law relates to the period of
Patent protection, namely:

1. Patent arevalid for 20 yearsinstead of the
previousterm of 17 years.

2. Thepatent term beginsto runfromthedate
the patent applicationisfiled instead of
when the patent is issued, as was pre-
vioudythecase.

InIndonesia, accordingto theprovisions
of Article 8 of the Patent Law, the period of
protection of aPatent is 20 (twenty) yearsfrom
the date of receipt and that period cannot be
extended (Margono, 2015). Meanwhile, the
Simple Patent is 10 years and cannot be
extended. With regard to legal protection of
foreign patents, according to the Paris Con-
ventionwhichadherestotheprincipleof nationd
treatment, foreignerswho arecitizensof member
countriesof theParisUnion aregiventhesame
treatment astheir own citizens.

Patent Rightsaswell asother Intellectua
Property Rights groups can betransferred and
transferred either in whole or in part, namely
through the processof inheritance, grants, wills,
or by way of agreement or inaway justified by
law. Every processof transferring Patent Rights
must beregistered with the Directorate Genera
of Intellectual Property Rights. Withregard to
inventionsinthefield of technol ogy that eventudly
resulted in patents, Indonesiais still very far
behind when compared to other countries.
Therefore, asameansof acce erating technol ogy
transfer, thelicensing mechanismisoneof the
most important means.

Accordingto article 1 number (13) of the
Patent Law, alicenseis apermit granted by a

patent holder to another party based on an
agreament granting theright to enjoy theeconomic
benefitsof apatent that isprotected for acertain
period of timeand under certain conditions.

In principle, according to the provisions
of Article 16 of the Patent Law, the Patent Hol der
hasthe Exclusive Right to exercise his Patent
and prohibitsother partieswithout hisconsent:

1. In the case of aProduct Patent: making,
usng, sdling, importing, renting, ddivering,
or providingfor saleor rental or delivery
of the product for which the Patent is
granted.

2. In the case of a Process Patent: using a
production processthat isgranted aPatent
to manufacture goodsand other actionsas
referred to in letter a In relation to the
Exclusve Rights mentioned above, the
Patent Holder hastheright togrant aLicense
to another party based on the License
agreement to carry out the actions as
regulatedinArticle 16. Thelicenseadopted
inthePatentisin principleaNon Exclusve
License
Inadditionto being regulated onagenerd

license (voluntary license) as stipulated in the
provisonsof Articles69to 73 of the Petent Law,
it d so regulatesacompulsory license. Regarding
the Compulsory License or often called the
Forced License, itisalso regulated bothinthe
Paris Convention andin the TRIPsSAgreement.
The Paris Convention usestheterm Compul sory
Licenses for Compulsory Licenses whose
arangementsareset outinArticdle5A of theParis
Convention. Meanwhile, the TRIPsAgreement
usestheterm Other usewithout theauthorization
of theright holder asregulated inArticle 31 of
the TRIPsAgreement.

Accordingtotheprovisonsof Article31
of the TRIPsAgreement, therearefour consi-
derations that form the basis for granting a
compulsory licensefor apatent, namely;

1. Duetoavery urgent need (emergency and
extremeurgency)

2. To avoid unfair business competition
practices (anti-competitive practice)

3. Inthe context of non-commercial usefor
thepublicinterest (public non-commercid)



System Protection Patent The Results of Inventions In The Field of Technology (Zulfikri) 91

4. Thereisan interdependence of existing
patentswith thosethat follow (dependent
patents).

In general, the difference between a
general license (Voluntary License) and a
Compulsory License can befound asfollows:

Ingeneral Licenses(Voluntary Licenses),
the Inventor makesaLicense Agreement with
the Licensee, namely granting the Licenseethe
right for acertain period of timeto usethe patents
owned by the Inventor based onthe sameneeds
between thetwo parties, in the sensethat both
parties Inventor and Licensee both intend, are
willing and want, and agree voluntarily to take
legd action onthe LicenseAgreement, without
requiring government intervention, except inthe
processof registering alicenseagreement which
must beregistered with the Directorate Genera
of Intellectual Property Rightsin order to have
conseguences. law to third parties. Whereasin
Compulsory Licenses, thegranting of aLicense
from an Inventor to aLicenseeisnot initially
based onthemutual desire of both parties, but
rather because of the desire of only one party,
namely theLicensee, to exercisethe Patent which
isbasicaly related to thepublicinterest. through
government intervention.

Compulsory licensnginthePatent Lawis
regulated in Articles 74 to 87. According to
Article 74 of Law no. 14 of 2001, Compulsory
Licenseis A licenseto exerciseaPatent granted
based on adecision of the Directorate General
on the basis of an application. From this
definition, it can bestated that after an gpplication
has been submitted with the fulfillment of the
reguirements by the applicant and has been
approved by the Directorate General, the
inventor or patent holder isobligedto license
the patent forcibly to the gpplicant, even though
his party/patent holder actually does not want
and does not want to intendsto enter into the
LicenseAgreement.

Even if there is a Mandatory License
provision, it doesnot mean that every Patent that
a person wants can apply for a Compulsory
License. A Compulsory License may only be
applied for by an applicant to the Directorate
Generd if: Therdevant Patentisnotimplemented

or isnot fully implemented in Indonesiaby the
Patent Holder. An applicationmay dsobefiledin
the event that the Patent has been exercised by
the Patent Holder or Licensee, butinaformand
inamanner that isdetrimentd tothepublicinteres.

Based on the provisions of Article 75
paragraph (1) of the Patent Law, any party/
everyone may apply for aCompulsory License,
namely after 36 (thirty-six) monthshave passed
sincethedateof granting the Patent by payinga
fee. Thegovernment, inthiscasethe Directorate
General of Intellectual Property, inadditionto
paying attention to the valid reasons for the
application for aCompulsory Licenseas stated
above, will only grant and grant the application
for aCompulsory Licensefromtheapplicantin
theevent that the gpplicant can show convincing
evidencethat hisparty :

1. Have the ability to fully implement the
relevant Patent itself.

2. Havetheir ownfacilitiestoimplement the
relevant Patent as soon aspossible

3. Hastried to take stepswithin asufficient
period of timeto obtain alicensefromthe

Patent Hol der on the basisof reasonable

termsand conditions, but to no avail

Based ontheaboveevidence, if the Direc-
torate General isof the opinion that the patent
can be exercised in Indonesia in a feasible
economic scale and can provide benefitsto the
majority of the community, the applicant’s
application for aCompulsory Licensewill be
granted, and adecreewill beissued. Directorate
Generd regarding thegranting of aCompul sory
License Withtheissuanceof thisDecree, it means
that the Patent Holder is obliged to forcibly
license his Patent to the applicant.

What if thereisadispute? Patent Disputes
can be resolved through the Court and out of
Court (Darusman, 2016). Inthe event that the
Patent Holder or Licensee suffersalossasa
result of their Patent being used by another person
without rights, the Patent Holder and thevalid
Licensee may sueand demand compensationto
theviolator through the Commercia Court. A
camfor compensation can befiled againg anyone
who knowingly and without rightscommitsthe
act of making, using, selling, importing, renting,
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delivering, or providing for sale and rental or
delivery of aproduct that isgranted apatent, or
usesaproduction processthat isgranted apatent
tomakegoodsand other actions. A damfor com-
pensation can only be accepted if the product or
processisproven to bemadeusing an Invention
that has been granted a Patent. The process of
proof inapatent dispute adherestothe Reverse
Evidence System (Article 119 paragreph (1) and
paragraph (2) of the Patent Law.

CONCLUSION

Patentsin Indonesiaare regul ated under
Law no. 14 of 2001 concerning Patents. Human
intellectual worksthat are protected by patents
areworksrelated tofindingsinthefield of new
technology or novelty. Patentsaredivided into
ordinary patents and simple patents, and the
protection system adheres to the first to file
system. Infringement of Patentsisresolved both
cavillyand crimindly. Civil lawsuitsaresubmitted
to the Commercia Court, and criminal cases
related to patent infringement are submitted to
theDistrict Court. A criminal offenseinapatent
isacomplaint offense, in thiscontext theremust
beacomplaint regarding apatent infringement.
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